


IMPORTANT LEGAL NOTICE

This presentation is to provide general information and updates 
regarding rights and obligations. These materials are not 
intended to provide legal advice.
Employers and federal contractors should consult with their in-
house counsel or, as directed, with an experienced employment 
law attorney for legal advice about whether, based on their 
specific facts and circumstances, their company complies with 
the applicable federal and state laws.
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Presenter Notes
Presentation Notes
TOPICS
Persistence of the pay gap for women and people of color
What is Fair Pay? Equity versus Equality
New “Fair Pay” legislation across the U.S.
Tri-state area “Fair Pay” laws
Recent pay equity litigation and trends
Federal data collection and enforcement
Systemic issues impacting pay equity
Best practices for evaluating and addressing pay inequities




POLLING QUESTION

To what extent is your employer concerned about pay equity?
a) Not at all, my employer has taken no action.
b) My employer has conducted a Pay Equity Audit.
c) My employer has taken measures other than a Pay Equity 

Audit to minimize pay inequities.
d) I don’t know!
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THE PAY GAP
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STILL A GAP
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Equal Pay Act of 1963:  
Gender pay gap was $0.41

Despite recent state Fair Pay Acts, in 2022 the Bureau 
of Labor Statistics data showed that women earned 
an average of  $0.82 for every $1.00 men earned. 



PAY GAP STATISTICS
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Pay Gap by % Relative to White Males

Source: US Bureau of Labor Statistics, 2022 Q2 Statistics

2022 Median Weekly Earnings
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The extent of the 
“wage gap” varies 
when considering 
factors such as race 
and age; e.g., the 
gap is much worse 
for women of color.
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Presentation Notes
https://www.bls.gov/news.release/pdf/wkyeng.pdf

WOMEN REPRESENT 2/3s OF THOSE IN THE 40 LOWEST PAYING JOBS





EQUAL PAY DAY
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 March 15th in 2023

 Represents the date women 
must work until to earn 
the equivalent of men’s 
pay from the year before

 On average, women work 3 
months more than white men
 Black women +9 months
 Latina women +12 months

 Mothers work 9 months more 
than fathers
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*In comparison to Fathers

Presenter Notes
Presentation Notes
Equal Pay Day Calendar – AAUW : Empowering Women Since 1881�(http://aauw.org/resources/article/equal-pay-day-calendar/)

Native Women’s Equal Pay Day is November 30. Native women are paid 50 cents for every dollar paid to white men.

Asian American, Native Hawaiian and Pacific Islander Women’s Equal Pay Day is May 3. Asian American and Pacific Islander women are paid 75 cents for every dollar paid to white men.




LOST EARNINGS
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 The pay gap has a substantial impact on lifetime earnings.

 Over a 40-year career, women on average lose $850,000 to the pay gap

 When controlling for job titles and qualifications, lifetime-lost base pay 
earnings are still:
 $80k on average for all women
 $90k for Latina women
 $100k for White women
 $160k for Black women

 Lost earnings grow when considering bonus and retirement benefits based on 
pay and the investment potential of lost income.

Across their lifetime, women must work on average one to two years more than men in same job 
title and with like job qualifications to earn the same amount. 

Presenter Notes
Presentation Notes
Source: PayScale, 2021

Median pay earned by women is about $60,000, which means women would have to work 1-2 years more than men in the same job title to earn the same amount



WAGE GAP BY STATE
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In 2019, the national 
wage gap in the United 
States was $10,150 in 
median earnings for 
men and women who 
worked full time, year-
round.
However, the gap varies 
considerably by state.



LITIGATION AND
ENFORCEMENT
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TARGETS OF PAY EQUITY LITIGATION
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 Industries
 Tech 
 Legal 
 Health 
 Financial 
 Retail 
 Insurance 
 Education 
 Sports 
 Pharma

 Male-dominated workforces in professional roles.

12

Presenter Notes
Presentation Notes
Male dominated workforces in the professional ranks targeted for litigation: 





RECENT PAY EQUITY SETTLEMENTS

 Google: SETTLED $118mm
 CA state court lawsuit

 Gender discrimination in pay and 
promotion

 Leveling and assignment at issue

 Class of ~11,000 certified in May 2021

 Settlement calls for expert to review 
leveling at time of hire and pay equity 
audits

 US Soccer Women’s National Team:  
SETTLED $24mm
 Filed in March 2018

 Gender discrimination in pay and 
conditions of employment (training, 
travel, etc.)

 Judge dismissed pay claims in 2020

 Voluntary settlement between 
women’s team and US Soccer with 
most of money going to back pay
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TYPES OF INJUNCTIVE RELIEF
Modification of HR practices & procedures (e.g., new selection processes)
Oversight and monitoring of company practices and/or HR data
Mandatory training of supervisors and employees
Reporting requirements
Appointment of monitor or settlement expert 

Ellis v. Google – Complaint (late 2017/early 2018): (a) assigning women to lower “Levels” (i.e. salary bands) than it assigns men; (b) assigning women to jobs that do not compensate as highly as those populated largely by men; (c) promoting women more slowly and at lower rates than it promotes men; and (d) paying women less than it pays men performing similar work.

2017 Google employee publicly shared data from compensation spreadsheet highlighting women paid less than men at most jobs (https://www.nytimes.com/2017/09/08/technology/google-salaries-gender-disparity.html)  
However based on self-reported data, Google says spreadsheet doesn’t account for employee location 

2017 DOL  claim against Google re: unequal pay and requested pay data, judge ruled for Google that request was too broad   (https://www.theguardian.com/technology/2017/apr/07/google-pay-disparities-women-labor-department-lawsuit) ,  

Jock v Sterling – certified Feb 2015; $125k settlement to class with $45k additional dollars to pay attorneys’ fees





RECENT PAY EQUITY SETTLEMENTS (CONT.)

 Sterling: SETTLED $125mm

 70,000 female claimants 

 Gender discrimination in pay and 
promotion

 Class certified in February 2015

 Settlement approved in July 2022

 Settlement calls for expert to review 
validity of Sterling’s proposed changes to 
pay calculator
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Presenter Notes
Presentation Notes
TYPES OF INJUNCTIVE RELIEF
Modification of HR practices & procedures (e.g., new selection processes)
Oversight and monitoring of company practices and/or HR data
Mandatory training of supervisors and employees
Reporting requirements
Appointment of monitor or settlement expert 

Ellis v. Google – Complaint (late 2017/early 2018): (a) assigning women to lower “Levels” (i.e. salary bands) than it assigns men; (b) assigning women to jobs that do not compensate as highly as those populated largely by men; (c) promoting women more slowly and at lower rates than it promotes men; and (d) paying women less than it pays men performing similar work.

2017 Google employee publicly shared data from compensation spreadsheet highlighting women paid less than men at most jobs (https://www.nytimes.com/2017/09/08/technology/google-salaries-gender-disparity.html)  
However based on self-reported data, Google says spreadsheet doesn’t account for employee location 

2017 DOL  claim against Google re: unequal pay and requested pay data, judge ruled for Google that request was too broad   (https://www.theguardian.com/technology/2017/apr/07/google-pay-disparities-women-labor-department-lawsuit) ,  

Jock v Sterling – certified Feb 2015; $125k settlement to class with $45k additional dollars to pay attorneys’ fees





THE NEW
FAIR PAY
LAWS
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THE PROPOSED SOLUTION IN STATE LAWS

State Fair-Pay Laws since 2016
 Protection against wage 

discrimination in a wide range of 
protected categories, not just sex

 Equal pay for jobs that require 
substantially similar skill, effort
and responsibility under similar 
working conditions 

 Small differences in jobs not 
material

 Focus on equity
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The Equal Pay Act of 1963
 Protection against sex-based 

wage discrimination

 Equal pay for jobs that require 
substantially equal skill, effort 
and responsibility under similar 
working conditions

 Generally the same job title

 Focus on equality
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Presentation Notes
The same versus fair! 

 Paycheck Fairness ⎻ FAILED to advance in the senate
Amends the Equal Pay Act & the FLSA ⎻ Employers would face tougher standards for claims of pay discrimination ⎻ The bill also increases civil penalties for violations of equal pay provisions; Unlimited compensatory and punitive damages 
Addresses wage discrimination on the basis of sex, which is defined to include pregnancy, sexual orientation, gender identity, and sex characteristics.
Specifically, it limits an employer's defense that a pay differential is based on a factor other than sex to only bona fide job-related factors in wage discrimination claims, enhances nonretaliation prohibitions, and makes it unlawful to require an employee to sign a contract or waiver prohibiting the employee from disclosing information about the employee's wages. Additionally, the Equal Employment Opportunity Commission (EEOC) and the Office of Federal Contract Compliance Programs must train EEOC employees and other affected parties on wage discrimination.





FAIR PAY

• Substantially 
similar work

• Justifiable factors 
for differences

PAY
TRANSPARENCY

• No retaliation 
for employees 
disclosing pay

• Public disclosure 
of pay gaps

SALARY
HISTORY BANS

• Prohibit inquiry 
on prior salary

• No reliance on 
prior pay to 
justify later 
differences

KEY FEATURES OF NEW PAY LAWS
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Presenter Notes
Presentation Notes
With the many factors are influencing the focus on pay equity: states, cities, OFCCP/EEOC, Plaintiffs’ attorneys, public interest, other countries, shareholder groups.

As a result, almost all states have new pay laws and most now have some sort of additional pay protection in addition to federal requirements

FAIR PAY LAWS –

Grouping Jobs that are “substantially similar”

Comparing compensation for:  
Men vs. Women
Ethnic Majority vs. Minority

Justification for any differential based on job-related factors OR elimination of the entire differential
Education, training or experience considered legitimate
Other factors such as geographic differentials limited






https://www.dol.gov/agencies/wb/equal-pay-protections

PAY EQUITY ACROSS THE U.S.
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States with Pay Transparency Protection

States with Pay Equality or Equity Protections

Presenter Notes
Presentation Notes

ALL STATES but ONE (Mississippi) have some sort of state protection on pay equity.  Less prevalent is state protection re: pay transparency

CA continues to be a leader in pay equity at the state level.  Requires “substantially similar work”; no longer have to compare within the “same establishment”; must account for “entire” pay difference; legitimate explanations include: seniority system, merit system, system measuring quantity or quality of work, bona fide factor other than sex - education, training, experience; cannot justify difference using prior salary; prohibits seeking prior salary; must provide pay scale upon request

New Jersey also on more “extreme” end – standard sex, race, national origin, age, but also Marital status; Sexual orientation; Genetic information; Pregnancy; Breastfeeding; Gender identity or expression; Disability; Atypical cellular or blood trait; Military service





A COMPARISON ACROSS THE STATES
CA NY WA MA OR NJ

Effective
Date

1/1/16; 1/1/17; 
1/1/18; 1/1/19

1/19/16; 10/8/19; 
1/6/20

6/7/2018 7/1/18 1/1/19 7/1/18

Jobs
Compared

Substantially
similar

Substantially
similar

Substantially
similar

Substantially
similar

Substantially
similar

Substantially
similar

Compare on Skill, Effort, 
Responsibility & Working 

Conditions
     

Groups Covered:
Gender

Race/Ethnicity

More

     

   

  

Pay Transparency      

Salary History Ban      State agencies
& offices
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FEDERAL REGULATORY UPDATE

 Federal regulatory agencies are focused on intersectionality and “sex plus” 
discrimination

 OFCCP issued an updated compensation directive, Advancing Pay Equity Through 
Compensation Analysis in 2022
 Reaffirms federal contractors’ obligation to evaluate pay for disparities
 Implies OFCCP has right to documentation of the compensation analyses
 Affirms sanctity of pay equity analyses conducted under privilege
 Suggests employers may produce a separate compensation analysis that is not privileged
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Presenter Notes
Presentation Notes
OFCCP’s updated directive on comp as of August ‘22
It explicitly reaffirms the agency’s position that it does not require the production of attorney-client privileged communications or attorney work product.
It identifies the documentation that OFCCP requires from a contractor to determine that the contractor has satisfied its obligation to perform a compensation analysis.
It explains the documentation required from a contractor when its compensation analysis identifies problem areas to demonstrate that it has implemented action-oriented programs.

EEOC - Title VII makes it unlawful to discriminate in pay and benefits based on a protected characteristic.
OFCCP – Executive Order 11246 prohibits federal contractors from discriminating in employment decisions on the basis of race, color, religion, sex, sexual orientation, gender identity or national origin, and requires contractors to take affirmative action to ensure that equal opportunity is provided in all aspects of employment.
“Employment Decisions” extend to rates of pay or other forms compensation.

The terms “sex-plus” discrimination and “intersectionality” are not synonymous and are often incorrectly discussed interchangeably. “Sex-plus” discrimination recognizes that an employer may discriminate on the basis of sex and another characteristic not included in the anti-discrimination statutes, such as parental or marital status. “Intersectionality,” or “intersectional discrimination,” as recognized by the Commission, refers to discrimination that occurs because of the connection (or intersection) of two or more protected bases.[51] For example, national origin discrimination often overlaps with other forms of discrimination such as race, color, or religious discrimination.[52]




https://www.dol.gov/agencies/ofccp/directives/2022-01-Revision1
https://www.dol.gov/agencies/ofccp/directives/2022-01-Revision1


ADDRESSING PAY EQUITY
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PAY

PERFORMANCE
PROMOTIONS
CHANNELING
ASSIGNMENTS

THE BIGGER PICTURE ON PAY EQUITY

22
22
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Presenter Notes
Presentation Notes
Not just pay – all connected

Starts with job assignment – women and POC may have fewer opportunities, visibility, challenge depending on job assignment – flows through to performance and promotion evaluation which impacts pay – circular dynamic

Systems perspective!



To manage the risk, employers should consider conducting a Pay Equity Audit.

SO, WHAT’S AN EMPLOYER TO DO?

• Examine and remediate any 
differences that remain after 
legitimate factors have been 
accounted for

• Identify & group jobs that 
are “substantially similar”

• Compare compensation for:  
• Men vs. Women
• Ethnic Majority vs. 

Minority

• Identify legitimate, job-related 
factors (determinants of pay) 
that differ between employees
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Presenter Notes
Presentation Notes
Examining pay equity requires a deeper analysis of the factors that an employer uses to differentiate pay among employees doing the same or similar work

To manage the risk – Conduct a Pay Equity Audit
Identify the jobs that are “substantially similar”
Identify legitimate, business-related “factors” (or determinants of pay) that differ between employees
Examine and remediate any differences that remain after the legitimate factors have been accounted for




USING JOB ANALYSIS TO GROUP JOBS

 Knowing work done is primary way to limit risk

 Job Analysis is the preferred method 
 Defensible
 Structured
 Verifiable data
 Documents critical job components; i.e., 

responsibilities & duties 
 Identifies job-related requirements

 Determine the degree of similarity across
jobs using statistical overlap analyses

 Compare education, training and experience
requirements

2
4
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WHAT MAKES JOBS SUBSTANTIALLY SIMILAR?
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A Composite of: 

The evaluation is to be based on how these criteria relate to the actual job 
duties performed by individuals in the jobs.
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 Statistical technique used to model an
employer’s pay decisions based on factors
expected to influence pay (e.g., education,
experience, training)

 Compares the difference in average salaries 
for men and women (or blacks and whites)
 After controlling for differences from other factors 

that impact pay

 Assesses whether any remaining disparity is 
statistically significant

 Allows employers to identify and remediate
the salaries of individual outliers

EVALUATING PAY EQUITY: USING MULTIPLE REGRESSION

26



FACTORS THAT MAY EXPLAIN PAY DIFFERENCES
FOR SPECIFIC JOB GROUPS

• Education
• Years of Service
• Time in Job
• Training/Certifications
• Previous Related 

Experience

EVALUATING PAY EQUITY: THINGS TO CONSIDER

• Geographic Location
• Travel Required

• Job Performance
• Starting Salary
• Prior Salary

Total
CompensationSt

oc
k

Bonuses

Base Salary

Fringe 
Benefits
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Presentation Notes
Consider Total Comp

Carefully consider the factors that explain pay differences for specific jobs: 

Compares the difference in average salaries between groups (e.g., women & men) after controlling for differences from other factors that impact pay

Assesses whether any remaining disparity is statistically significant



ADDRESSING PAY EQUITY: BEYOND THE AUDIT

 Incorporate fair pay principles into the company’s compensation policy and salary 
administration guidelines 

 Establish and adhere to guidelines for administering annual salary increases, 
bonuses and equity awards

 Limit manager discretion in awarding annual compensation decisions

 Evaluate factors that influence pay – including performance ratings -- to ensure 
they relate to successful job performance

 Establish and adhere to guidelines when setting starting salaries
 Limit manager discretion in making salary decisions

 Adopt a policy for dealing with salary negotiation

 Don’t base employee pay on the candidate’s salary history 

28
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Presenter Notes
Presentation Notes
Identifying and fixing inequities through a pay equity study isn’t enough

Must address root causes to prevent or minimize future inequities 



ADDRESSING PAY EQUITY:  BEYOND THE AUDIT (CONT.)

 Require documentation of the rationale for compensation decisions

 Improve monitoring and oversight to ensure compliance with policies

 Review promotion, job assignment and hiring policies/procedures for fairness and 
unintended consequences

29
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Presenter Notes
Presentation Notes
Identifying and fixing inequities through a pay equity study isn’t enough

Must address root causes to prevent or minimize future inequities 



SO… OUR ADVICE ON PAY EQUITY?

5

TAKE STEPS TO ENSURE PRIVILEGE

CONDUCT A THOUGHTFUL, APPROPRIATE JOB ANALYSIS

CONDUCT A THOUGHTFUL, APPROPRIATE STATISTICAL ANALYSIS

FIX UNEXPLAINED DIFFERENCES

CONSIDER AND ADDRESS ROOT CAUSES IN OTHER HR PROCESSES

4

3

2

1

Then monitor to ensure equity continues! 

30
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QUESTIONS?
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THANK YOU

320 Post Rd W #220

Westport, CT 06880-4743

+1 203.655.7779

aptmetrics.com

Dr. Toni Locklear
TLocklear@APTMetrics.com
404.554.1912
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