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Navigating Evolving
Title VIl Standards

Recent developments signal a potentially meaningful shift in how
the federal government interprets and enforces disparate impact
employment discrimination. For talent leaders in Fortune 1000
organizations, these changes raise important questions about

how to design, validate, and deploy employment tests and other
selection procedures in a way that balances legal risk, organizational
performance, and fairness.

This article offers a practical, science-informed perspective on these
developments and what they may mean for your talent strategy.

Disclaimer: We are Industrial-Organizational (I-O) psychologists, not
attorneys, and this article does not constitute legal advice.

Rather, we aim to provide guidance, grounded in decades of I-O
psychology research and practice, to help employers implement the
most effective and predictive talent practices.

A CHANGING FEDERAL LANDSCAPE

On June 9, 2026, the U.S. Department of Justice's Office of Legal
Counsel (DOJ OLC) issued a memorandum opinion (DOJ Memo) that
challenges the long-standing interpretation of disparate impact liability
under Title VII as unconstitutional.’

In parallel, the Equal Employment Opportunity Commission (EEOC),
a bipartisan federal agency that enforces Title VII, released a new
National Enforcement Plan (NEP) on June 4, 2026. Together, these
developments memorialize a shift in enforcement priorities that has
been signaled since President Trump’s inauguration.

Historically, the investigation of disparate impact has relied heavily
on objective review of practical (e.g., 4/5ths rule) and statistical
(e.g., standard deviation thresholds) outcomes to identify potential
discrimination in selection procedures.

T Title VII, which prohibits discrimination against job applicants and
employees on the basis of protected characteristics such as race and sex,
is part of the Civil Rights Act of 1964.
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Under this framework, employers are required to demonstrate that
any procedure resulting in adverse impact is both job-related and
consistent with business necessity through formal validation studies as
outlined in the federal government’s Uniform Guidelines on Employee
Selection Procedures (“Uniform Guidelines”).

The opinion offered in the DOJ memo challenges this approach. The
memo suggests that statistical disparities should now be treated as
only one factor in determining whether discrimination has occurred,
with the emphasis placed on demonstrating intentional discrimination.

At the same time, the memo suggests that selection procedures
should be considered presumptively job-related unless they are clearly
arbitrary or irrational.

Meanwhile, the EEOC’'s NEP emphasizes disparate treatment, i.e,,
intentional discrimination, alongside scrutiny of systemic practices such
as programs aimed at ensuring diversity, equity, and inclusion (DEI).

IMPORTANT CONTEXT: WHAT IS ACTUALLY
CHANGING?

While these developments are representative of  For private employers, the practical impact of
the current administration’s priorities, it is critical the memorandum is less direct and is likely to
to understand their implications and scope. unfold through future litigation and judicial

Importantly, the opinions offered in the Interpretation:

DOJ memo do not override existing laws In short, the long-term implications remain
and statutory frameworks. Title VII remains uncertain; time and future lawsuits will dictate
unchanged and the Uniform Guidelines remain the final impact.

in effect.

Further, the DOJ’'s enforcement authority in
employment discrimination is limited to state
and local government employers.

IMPLICATIONS FOR TALENT FUNCTIONS

For talent acquisition and HR leaders, the most immediate takeaway
is to avoid overcorrecting in response to shifting federal signals. The
temptation to relax standards to align with the “rational, convenient, or
helpful” threshold outlined in the DOJ memo can create unintended
consequences.

1. Legal Defensibility Is Only One Piece of the Puzzle

Even under a more lenient federal interpretation, legal defensibility
is just one dimension of effective talent practice. Selection tools
that merely clear a minimal legal bar may fail to deliver meaningful
prediction of job performance or business outcomes.
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2. Lowering the Bar Creates Business Risk

A “good enough” approach to selection can degrade workforce quality,
reduce productivity, and increase turnover. From a talent strategy
perspective, this is a high-cost tradeoff. Selection systems that rely on
rigorously developed and validated selection procedures consistently
outperform those that do not.

3. Validation Still Matters—Perhaps More Than Ever

Validation is not just about compliance; it is about ensuring that
your tools are measuring what matters for the job and predicting
candidates’ job performance. Well-designed validation studies
(whether criterion-related, content, or construct-based) provide
evidence to support the use of selection procedures in making
decisions that support desired business outcomes.

In an ambiguous regulatory environment, strong validation evidence
also serves as a stabilizing force, supporting defensibility across
jurisdictions and under varying interpretations of the law.

THE RISK OF FRAGMENTATION

Another practical challenge is regulatory Private plaintiffs also maintain the ability to bring
fragmentation. State and local laws, particularly claims under the disparate impact theory of
in jurisdictions such as California and New York, discrimination.

may continue to enforce stricter standards

) - ; _ This creates a patchwork environment in which
rooted in traditional disparate impact theory.

organizations must navigate multiple, and
At the same time, the EEOC remains active sometimes conflicting, expectations.

in mMonitoring systemic barriers and pursuing

pattern-and-practice cases.

WHAT NOW?

Given this uncertainty, what should employers do now? Based on both
scientific evidence and practical experience, several guiding principles
stand out:

1. Continue to Invest in the Most Effective and Predictive
Selection Practices

Organizations should maintain a strong commitment to evidence-based
talent practices. This includes conducting job analyses, developing
selection procedures to measure required characteristics, validating
those procedures to ensure they accurately predict job performance, and
deploying those procedures in a consistent manner.

These practices are not just defensible; they are foundational to building
high-performing organizations.
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2. Monitor Developments Closely

The current legal landscape is fluid. The interplay between the DOJ memo,
the EEOC NEP and enforcement activity, private plaintiff litigation matters,
and court decisions will take time to resolve. Talent leaders should stay
informed and be prepared to adapt as greater clarity emerges.

Once again, the law and guidelines have not changed. However, their
interpretation, and potentially the weight given to different forms of
evidence, remains in flux.

3. Partner with Legal Counsel

Organizations should work closely with internal or external legal counsel to
assess their risk profile in light of changing requirements. This is especially
important for organizations operating across multiple jurisdictions.

4. Maintain Thoughtful Data Practices

Continue to collect demographic data where appropriate but ensure it is
handled in a way that supports privacy and legal privilege. Segregating
this information from decision-makers can enable more robust privileged
internal audits while potentially mitigating risk.

5. Audit for Business Purpose and Consistency

Even under a “rationality” standard, selection tools should be clearly
aligned with business objectives. Regular audits conducted under
privilege can help ensure that talent practices are applied consistently and
remain relevant as roles evolve.

6. Take a Long-Term View

Political and regulatory priorities shift over time. Future administrations
may have a different set of priorities. Employers that maintain rigorous,
evidence-based practices will be better positioned regardless of the
direction of future policy.

FINAL THOUGHTS

While recent federal guidance suggests a shift For talent leaders, the most prudent course is

in how disparate impact is interpreted, the clear: continue to design and implement the
practical implications for private employers most effective, predictive, and scientifically
remain uncertain. grounded selection practices.

The enduring presence of Title VII and the These approaches drive better hiring decisions
Uniform Guidelines, the continued evolution and stronger organizational outcomes, while

of the EEOC's priorities, and the DOJ’s limited also ensuring legal defensibility across a range of

enforcement authority all point to a complex and scenarios.

evolving legal environment. In a time of uncertainty, rigor is not a liability—

it is a competitive advantage.
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